IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEPHEN FREMPONG- ATUAHENE, et al. CIVIL ACTI ON
V. :
CITY OF PH LADELPH A, et al. NO. 99-1359

MEMORANDUM AND ORDER

HUTTON, J. Cct ober 28, 1999

Presently before the Court are Defendants' Mtion to Dismss
Plaintiff's Revi sed Anended Conpl ai nt Pursuant to F.R C. P. 12(b) (6)
(Docket No. 15) and Plaintiff's response thereto (Docket No. 20).

For the reasons stated bel ow, Defendants' Mtion is GRANTED

. BACKGROUND

On April 4, 1999, Stephen Frenpong-Atuahene (“Plaintiff”)\!?
filed pro se the instant Revi sed Arended Conpl ai nt (Docket No. 14)
against the City of Philadel phia (the “City), the Gty s Licenses
and | nspection Departnment (“L& "), Robert Solvibile (“Solvibile”),
individually and as an officer of L&, and John and Jane Does,
enpl oyees of the City and L& (collectively, the “Defendants”).
Plaintiff brings seven clains: Count 1, Trespass under
Pennsyl vania |l aw; Count 2, “Cvil R ghts Under 42 U.S.C. § 1983;”

Count 3, “8§ 1983 Equal Protection and Racial D scrimnation;” Count

Y Plaintiff is proceedi ng pro se.



4, “8 1983 Retaliatory Mtive;” Count 5, “42 U S C § 1985
Conspiracy to Interfere with Plaintiff’s Cvil R ghts;” Count 6,
“Miolation of Constitutional R ghts;” and Count 7, “De Facto or
| nverse Condemation.” (Rev. Anend. Conpl.). Plaintiff seeks noney
damages.

Plaintiff alleges that in 1993 he and Solvibile had a
confrontation in which Solvibile allegedly used racial and ethnic
slurs and epithets. (Pl.”s Mem of Lawin Supp. of Pl.’s Answer to
Def.s’ Mot. to Dismss Pl.’s Civil Action Conpl. at 1). Plaintiff
also alleges that Solvibile threatened to “denolish and/or
confiscate” properties in which Plaintiff had an interest. (Pl.’s
Mem of Law in Supp. of Pl.’s Answer to Def.s’ Mdt. to Dismss
Pl.”s Cvil Action Conpl. at 1). Thereafter, nunerous properties
owned by Plaintiff were denolished, allegedly w thout any |ega
justification. (Pl.”s Mem of Law in Supp. of Pl.’s Answer to
Def.s’ Mot. to Dismss Pl."s Gvil Action Conpl. at 1). Plaintiff
all eges that he did not receive pre-deprivation notice that his
properties were to be denolished by the Gty. (See, e.qg., Pl.’s
Rev. Amend. Conpl § 10). Plaintiff alleges that Sol vibile, through
the exercise of his authority as a City enployee working in L&
and in conspiratorial concert with others, “waged, unrelentlessly,

a racial war against” Plaintiff and his famly. (Pl.’s Rev. Amend.



Conpl at 3). On these grounds, Plaintiff brings the instant action

seeking the relief heretofore enunerated.\?

1. DI SCUSSI ON

A. Legal Standard

When considering a notion to dismss a complaint for failure
to state a clai munder Federal Rule of Civil Procedure 12(b)(6),\?
this Court nust "accept as true the facts alleged in the conpl ai nt
and all reasonable inferences that can be drawn from them
D sm ssal under Rule 12(b)(6) . . . is limted to those instances
where it is certain that no relief could be granted under any set

of facts that could be proved.” Markowitz v. Northeast Land Co.,

906 F.2d 100, 103 (3d Cr. 1990) (citing Ransomv. Marrazzo, 848

F.2d 398, 401 (3d Cr. 1988)); see H.J. Inc. v. Northwestern Bel

Tel . Co., 492 U S. 229, 249-50, 109 S. Ct, 2893, 2906 (1989). A
court will only dismss aconplaint if ""it is clear that no relief
could be granted under any set of facts that could be proved

consistent with the allegations.'” H.J. Inc., 492 U S. at 249-50,

2l Not abl y, Plaintiff does not state or allege that he previously sought any relief
under Pennsylvania |aw for the damages he suffered as a result of not receiving pre-
deprivation notice that his properties were to be denoli shed.

3 Rule 12(b) (6) provides that:

Every defense in law or fact, to a claimfor relief in any pleading . . . shall
be asserted in the responsive pleading thereto if one is required, except that
the foll owi ng defenses may at the option of the pleader he nade by notion: . .
.(6) failure to state a claimupon which relief can be granted. . . .

Fed. R Cv. P. 12(b)(6).



109 S. C. at 2906 (quoting H shon v. King & Spal di ng, 467 U. S. 69,
73 104 S. . 2229, 2232 (1984)). Nevertheless, a court need not
credit a plaintiff’s “bald assertions” or “legal concl usions” when

deciding a notion to dismss. Mrse v. Lower Merion Sch. Dist.,

132 F.3d 902, 906 (3d CGr. 1997).

B. Plaintiff’'s dains of constitutional Violations
Under 42 U.S.C. § 1983

Section 1983 of Title 42 of the United States Code provides
t hat :

Every person who, under col or of any statute, ordi nance,
regul ation, custom or usage, of any State or Territory
or the District of Colunbia, subjects, or causes to be
subjected, any citizen of the United States or other
person within the jurisdiction thereof to the deprivation
of any rights, privileges, or imunities secured by the
Constitution and laws, shall be liable to the party
injured in an action at law, suit in equity, or other
proper proceeding for redress, except that in any action
brought agai nst a judicial officer for an act or om ssion
taken in such officer's judicial capacity, injunctive
relief shall not be granted unless a declaratory decree
was violated or declaratory relief was unavail abl e.

42 U . S.C.A § 1983 (West 1999). VWile 8§ 1983 is not itself a

source of substantive rights, Baker v. MCollan, 443 U S. 137, 144

n.3, 99 S. . 2689, 2694-95 n.3 (1979), the section provides a
remedy for violations of constitutional rights where the all eged
vi ol ation was conm tted by a person acting under the color of state

I aw. Mark v. Borough of Hatboro, 51 F.3d 1137, 1141 (3d Cir.

1995) .



The Fifth Amendnent of the United States Constitution, as
applied to the states by the Fourteenth Anmendnment, prohibits
takings wthout just conpensation. US Const. anend. V.
Logical ly, a taking does not violate a constitutional right unless
just conpensation is denied. The character of the constitutional
right therefore conpels a property owner to utilize procedures for
obt ai ni ng conpensation commensurate with the taking. Thus, the
Fifth Amendnent’s due process requirenent also is relevant to
t aki ngs.

Due process requires that a taking not be effected unless
| egal prerequisites are established and strictly foll owed. Nanely,
due process requires that a deprivation of property be preceded by
notice and hearing appropriate to the nature of the case.

Cl eveland Bd. of Ed. v. Loudermll, 470 U. S. 532, 542, 105 S. C.

1487, 1493 (1985).

The takings power in Pennsylvania, although arising fromthe
Comonweal th Constitution, is governed statutorily by the Em nent
Domai n Code (the “Code”). 26 Pa. Cons. Stat. Ann. 8§ 1-101 et seaq.

(West 1999). The Code requires, inter alia, that notice of the

taking be provided to the | andowner, 26 Pa. Cons. Stat. Ann. § 1-
405 (West 1999), and that prelimnary objection be heard upon
notion to the court, 26 Pa. Cons. Stat. Ann. 8§ 1-406 (West 1999),
t hereby providing a mechanismfor a property owner to prevent the

contenplated taking. The Code also allows a | andowner to secure



post - deprivati on conpensation fromthe Conmmonweal th. 26 Pa. Cons.
Stat. Ann. 8§ 1-407 (West 1999).

In the context of a taking under state law, a 8§ 1983 action
cannot |ie unless a | andowner exhausted the appropriate, avail able

state renedi es. Edel weiss Dev. Corp. v. County of Susguehanna, 738

F. Supp. 879, 883 (MD. Pa. 1988). See also Marietta Realty Inc.

v. Springfield Redevel opnent Auth., 902 F. Supp. 310, 313 (D. Mass.

1995) (stating that [w]lhere a clainmant seeks a post-deprivation
remedy and the laws of that state provide an adequate one, the
[clai mant] cannot bring a 8 1983 action w thout first exhausting
the laws of the state.”). The Edel weiss court explained that
because the Fifth Anendnent prohibits takings wthout just
conpensation, a constitutional violation actionable under § 1983 is
not cogni zable until just conpensation is denied. Edelweiss, 738
F. Supp. at 883. The court reasoned as foll ows:
The nature of the constitutional right therefore requires that
a property owner utilize procedures for obtaining conpensati on
before bringing a [8 1983 action. |If a state provides an
adequat e procedure for seeking just conpensation, the property
owner cannot claima violation of the just conpensation cl ause
until [he or she] has used the procedure and . . . [been]

deni ed just conpensati on.

ld., 883-84 (citing WIllianmson County Regional Planning Commin v.

Ham | ton Bank, 473 U S. 172, 105 S. Ct. 3108 (1984)). See also

Bar anowski v. Borough of Palnyra, 868 F. Supp. 86, 89 (MD. Pa.

1994) (granting defendants' dism ssal notion on § 1983 claim



because plaintiffs failed to seek just conpensation under
Pennsyl vani a' s Em nent Domai n Code).

Plaintiff’s second, third, fourth, sixth, and seventh clains
allege violations of § 1983. The common thenme underlying each
claimis that Plaintiff was not afforded pre-deprivation notice of
the alleged de facto taking of his property and that such
deprivation violated his 5th Arendnent and 14th Anmendnent rights.
Def endants argue that Plaintiff’s clains shoul d be deni ed pursuant
to Rule 12(b)(6) for failure to state a claim Def endant s
expressly argue that Plaintiff’s Arended Conplaint fails to state
any specific, factual allegations from which this Court can
determ ne that post - deprivation remedi es are inadequate.
Nevert hel ess, the Court does not consi der Defendants’ argunents for
di sm ssal under Rule 12(b)(6) because Plaintiff's 8§ 1983 cl ai ns nay
not be ripe for adjudication.

The facts of this case, as stated in Plaintiff’'s Revised
Amended Conpl aint do not indicate whether Plaintiff exhausted al
or, indeed, pursued any state renedies before filing the instant
Motion. Nevertheless, the ripeness issue directly relates to the
Court's jurisdiction over these clains. Therefore, the Court is
conpel led to consider whether Plaintiff's 8 1983 clains are ripe
for adjudication.

The Suprene Court in WIIliamson County Regional Planning

Comin v. Hamilton Bank, 473 U S. 172, 105 S. C. 3108 (1984),




stated that "if a State provides an adequate procedure for seeking
j ust conpensation, the property owner cannot claima violation of
t he Just Conpensation C ause until [he] has used the procedure and
been denied conpensation.” Id. at 195, 105 S C. at 3121.
Cogni zant that 8 1983 does not create any substantive rights but
nmerely serves as a vehicle by which a citizen (e.g., a landowner in
a takings case) may chal |l enge the conduct of a state actor who has
allegedly deprived the citizen of his or her civil rights, the
Court notes that the nature of Plaintiff’s constitutional right in
this takings case brought pursuant to 8 1983 first requires
Plaintiff to utilize the state procedures available to him before
filing a 8 1983 acti on. Id. at 195 n.13, 105 S. C. 3121 n.13.
Therefore, Plaintiff's 8§ 1983 clains are premature because it is
not apparent to this Court that Plaintiff previously sought relief
under the Code. Because Plaintiff did not seek relief under the
Code, this Court, pursuant to Fed. R Cv. P. 12(b)(1), does not
have jurisdiction over Plaintiff's clainms. Accordingly, the Court
dism sses Plaintiff's second, third, fourth, sixth, and seventh

cl ai s.

C Plaintiff's 42 U S.C._ 8§ 1985(3) daim

Section 1985(3) of Title 42 of the United States Code states
as follows:
If two or nore persons in any State or Territory conspire

for the purpose of depriving, either directly
or indirectly, any person or class of persons of the

-8



equal protection of the laws, or of equal privileges
and inmunities under the |aws; or for the purpose

of preventing or hindering the constituted authorities
of any State or Territory fromgiving or securing to
all persons within such State or Territory the

equal protection of the laws; . . . in any case of
conspiracy set forth in this section, if one or nore
per sons engaged therein do, or cause to be done, any
act in furtherance of the object of such conspiracy,
whereby another is injured in his person or property,
or deprived of having and exercising any right or
privilege of a citizen of the United States, the
party so injured or deprived may have an action

for the recovery of damages, occasi oned by such
injury or deprivation, against any one or nore

of the conspirators.

42 U.S.C A 8§ 1985(3) (West 1999) (enphasis added). To nmaintain a
cl ai munder 8 1985(3), a plaintiff nust establish:

(1) a conspiracy; (2) notivated by a racial or class based
discrimnatory aninus designed to deprive, directly or
indirectly, any person or class of persons ... [of] the equal
protection of the laws; (3) an act in furtherance of the
conspiracy; and (4) an injury to person or property or the
deprivation of any right or privilege of a citizen of the
United States.

Lake v. Arnold, 112 F.3d 682, 685 (3d Cr.1997).

Plaintiff’s fifth cause of action alleges a violation of §
1985(3). If the Court allows Plaintiff's 8§ 1985(3) claimto stand,
the Court ultimately nust determ ne whether there was a taking
wi t hout just conpensation. That is, Plaintiff's § 1985(3) claim
cannot withstand a Rule 12(b)(6) challenge unless his Revised
Amended Conpl ai nt states facts sufficient to showthat he sustai ned
an injury to his property or a deprivation of any right or
privilege enjoyed by citizens of the United States. Because the

injury Plaintiff allegedly suffered was an unlawful taking, the
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Court cannot consider this cause of action wthout deciding the
case's ultimte issue. If the Court ruled upon Plaintiff’s 8§
1985(3) claim such ruling thereby would allow Plaintiff to
circunvent the ripeness requirenents established by the Suprene
Court for takings cases. Accordingly, Plaintiff's claim for

conspiracy under 8 1985(3) (Count V) is dismssed.\*

D. daimfor Trespass Under Pennsyl vani a Law

Along with his federal civil rights clains, Plaintiff states
a claimfor trespass under Pennsylvania law (Count 1). In United

M ne Wrkers v. G bbs, 383 U.S. 715, 722, 86 S. C. 1130, 1138

(1966), the Suprene Court stated that federal courts have the power
to entertain pendent state clains if the federal and state clains
“derive from a comon nucl eus of operative facts” such that the
plaintiff “would ordinarily be expected to try them all in one
judicial proceeding.” The Court also observed, however, t hat
“Iclertainly, if the federal clains are dism ssed before trial

even though not insubstantial in a jurisdictional sense, the state

4 Inthe alter native, Count V asserts a clai magainst Defendants under 8§ 1985(3) for
al l egedly conspiring to deprive Plaintiff of his constitutional rights. To sustain
this cause of action, Plaintiff nust prove the existence of a conspiracy anmong "two or
nmore persons." Plaintiff, however, failed to allege such a conspiracy. A governnental
organi zation cannot, as a matter of law, conspire with its own agents or enpl oyees
since they are considered a single legal entity. Hull v. Cuyahoga Valley Bd. of Educ.,
926 F.2d 505, 509-10 (6th Cr. 1991); Zonbro v. Baltinobre City Police Dept., 868 F.2d
1364, 1371 (4th Cir. 1989), cert. denied, 493 U S. 850, 110 S. Ct. 147 (1989).

Accordi ngly, because each of the Defendants naned by Plaintiff is an enpl oyee of the
Cty of Philadelphia, the City and its enployees share an agency rel ationship and

t herefore cannot conspire with each other as a matter of law. Thus, Plaintiff's Count
V nust be dism ssed.

-10-



clainms should be dismssed as well.” Id. at 726, 86 S. C. at
1139.

Because each of Plaintiff's federal clains is dismssed, this
Court, pursuant to 28 U.S.C. S 1367(c)(3),\° declines to exercise
jurisdiction over Plaintiff's remaining state claim of trespass
agai nst Def endants.

An appropriate Order follows.

° Title 28, Section 1367(c) provides that:
The district court may decline to exercise supplenental jurisdiction over a
cl ai m under subsection (a) if-
(1) the claimraises a novel or conplex issue of State |aw,
(2) the clainms substantially predom nates over the claimor clains over which
the district court has original jurisdiction,
(3) the district court has dismissed all clains over which it has original
jurisdiction, or
(4) in exceptional circunstances, there are other conpelling reasons for
declining jurisdiction.

28 U.S.C. A § 1367(c) (West 1999).

-11-



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEPHEN FREMPONG- ATUAHENE, et al. : ClVIL ACTI ON
V. :
CI TY OF PH LADELPHI A, et al. NO. 99- 1359
ORDER
AND NOW this 28th day of Cct ober, 1999, upon

consi deration of Defendants' Motion to Dismss Plaintiff's Revised
Amended Conpl ai nt Pursuant to F.R C.P. 12(b)(6) (Docket No. 15) and
Plaintiff's response thereto (Docket No. 20) |IT IS HEREBY ORDERED
t hat :

1) Plaintiff’s Count 2 (“Civil Rights Under 42 US.C. 8§
1983"), Count 3 ("8 1983 Equal Protection and Racial
Discrimnation”), Count 4 (“8 1983 Retaliatory Mtive”), Count 6,
(“Violation of Constitutional R ghts”), and Count 7 (“De Facto or
| nver se Condemation”) are DI SM SSED wi t hout prejudice;\*®

2) Count 5 (“42 U.S.C. 8 1985 Conspiracy to Interfere with

Plaintiff’s Cvil Rghts”) is D SM SSED wi t hout prejudice; and

8 o course, Plaintiff is not foreclosed fromseeking relief under the Pennsylvania
Em nent Domain Code, 26 Pa. Cons. Stat. Ann., 1-101 et sed. (West 1999). Depending on
the result of an adjudication under the Eminent Domain Code, if Plaintiff chooses to
pursue such relief, Plaintiff’'s constitutional clains then may be ripe for
consideration in federal court.



3) Count 1 (Trespass under Pennsylvania law) is DI SM SSED

W t hout prej udice.

BY THE COURT:

HERBERT J. HUTTON, J.



